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ship of it, from. the date of the order, to the 
clusion of the claims of the defendant’s creditors. 
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alluded to. did that of the Syndics’ oft 
There; the it insolyent, had personal possession, ol 
‘the goods, and had delivered part of ‘them thy thé) 
vendee. Here Mumford, atthe time he 
the sale of the cotton, had. only ‘possession, of 
by means of his agents, 'Falcott & Bowers,’ and) 
therefore could. make no. real delivery, 
‘their intervention. order to Talcott 
Bowers, i in the opinion ofthis court, is only evie 
dence of the sale by Mumford, to the ; 
tervening and claiming the property, and dos 
“not amount toa transfer of the. legal ownership 
and dominion. of it, so as to prevent the creditiy 
_ of the vendor from seizing and having it sold 
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Duncan, ‘for the defendant court,,, 
in The. defen- 


an affidavit, stating that the plaintiff, in his aan’s co-tres: 
"petition, demanded one thousand dollars for his 
lal damages, but had recovered asim. under three 
*handred dollars ; that the: parish judge errone-— 
4 ously concluded, that the jurisdiction of the su-. 
preme court was limited by the-sum recovered 
and not by that claimed, and had refused to 
) low an appeal: whereupon, he prayed and ob- * 
Bisitea’ a rule to shew cause why a mandamus vt 
‘should. not’ i issue; on ‘the service of. which the. 


indge: allowed the appeal. 
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District pulled down the fence 


1815. their plantations, went. after. some. horses, a 


which helcaged to him, and drove them 


appellee’s field into his own. 
7 * Against this alleged trespass the plaintiff and 
appellee has laid atwo-fold complaint, assert: 
ing that “it was.committed not only in violation | 

of his private property; but. in, contempt of | ‘the 
authority with which he was vested as syndic 


concludes with a»prayer for damages, and 
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obtained judgment for one hundred dollars? 
from which the present appeal i is brought. - 


1) Ags form of this action has been objected ta 
as blending together a demand for public, wi 
one for private, reparation. © ‘Tt is certain: that 
trespass: complained of cannot be viewdt] 


of a private right and a contempt of public au 
- thority; the plaintiffcannot recover damages. 
his own use for such a'contempt. The 
tion i in this particular i is a different nature than 


think that the allegation of the plaintify¢ conce 

. ing the contempt of his authority, affects the 
tion which he has aright to bring for a privates 
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sect of ideration, is a bill 
‘The next object of our consideration, is, a bill 


of ale taken by the defendant on the re- etn ast 
es, fusal of the parish judge; to admitas a witness: 
the a person who: accompanied the defendant when: 
i he went into the plaintiffs’ field after his horses. Davee. 
| The judge, it appears, rejected that witness, as 
interested inthe event of the suit. In this, wethink 
he erred. It isa principle jof our Jaws, that, 
even after a judgment has been given in solidum, 
Wy against several persons who have committed a =~ 
birespass together, if any one of them pays the’. = + 
whole sum recovered, he has-no action against 
the others to compel them to contribute. 4 Po- 
ythier, Oblig., n. 282. Much lesscouldthedefend- 
Pant here, who is sued alone, call his 
trespasser to share the condemnation with him. 
| That person is not interested i in the event‘ of the 
suit, and ought to have been a com-. 
Ppetent witness, however suspicious he’ may o- 
Ptherwise be, from his connection with the de- 
Pfendant in. the alleged. trespass. 
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This therefore ordered, J 


that the judgment be annulled, avoided and ret 
versed, and that the cause be remanded far ti 

to the parish court, with directions to the} judg, 
to admit Honoré Duplechin as witnéggg, 
there be no other: objection to his 
than the one alluded to. in the 
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delivered the. ‘opinion of 
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‘suit in the.court. below, to recover the sung 
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: charges for the benefit of the estate of John Pi 
lips, an insolvent debtor, and also, for professions 
services ‘rendered to the same, which, he 
being due and-owing to him by the 
of said Philips, and prays judgment 
defendants and appellants, personally and 
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ese riiles, the appellants, who were: defen 
in the inferior court, state in their an- & 
swer, were obtained ew parte, and this’ appears 
tobe trae froin the matmer in which they are 
DP worded; being absolute in the first instance and 
obiained on motion of the appellee. 

benefit of his creditors, they may. cause tobe ap- 

a a pointed. hy the judge a curator, whose 

Mio take care of the estate; or they may!appoint. 

name of syndics or assignees; fo have the'man- 
agement of the said estate: Code Civil 
After the cession of goods and appointment of 
or syntics, as inthe present: case, it 
Pbeconies their duty to collect the debts due to the — 
insolvent, to administer his estate most advanta- 
j geously for the mass ef his creditors, andto pay. 
hem their credits according to their privilege, 
of orders from a’ ‘competent tribunal. 
Like other curators, ad bona, they may on aic- 

of maladiministration’ arid: waste, become 
liters personally liable to persons interested in having 
legally and honestly managed. But 
ih an action against them, likethe present, which 
instituted to recover the amount owing by 
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CASES in THE 


| Dit. the estate of the debtor’ or by 
‘tors of:such estate for. services rendered, for'j 
‘Ssomens Denefit, and make them responsible in thely 
& ax. dividual capacity, it is necessary that the’ 

- tiffin his petition should clearly set. forth th t 
waste and that it should be fully j 4 


The only ground ‘stated in 1 the setition of the 


appellée (who was plaintiff in the’ parish court). 
by which he attempts’ to. charge'the: defendant 
% persdnally,is a disobedience or a 
with certain rules obtained against them, by i 
these: tules they--were required 
«file a tableauof distribution ‘of the insolvent’s 
tate, and:to pay to the appellant the sum claimed 
by him,asia sum privileged above all others. The, 
foundation. of all errors and mistakes in the ¢lm 
-are to be discovered in this ex parte order. of 
_ judge, commanding the payment of Seghe 
Claim, as a privileged credit, without giving tig 

syndics, who representthe mass:of the creditors 
- opportunity of contesting this privilege in 
regular manner of’ proceeding in, 
tableau of distribution has heen since filed by: 
‘ them, in which are’exhibited credits to an 
bitant amount, of the same nature as the 
dee’s, besides taxed costs, which shew Clearly 
the’ of. allowing the any} 


} 


32 
: 
4 
: 
— 


h F. waste committed by the appellants, other. 
isto be implied from’ théir disobedi- 

'té the judge’s order of payment; thatbeing 

“founded in error the. ac- 

of 


¢d, adjadged and hat judgment be en- 


The petition étated that, i in the year 1804, 
‘plaintiff leased ‘to Cuningham, for the space ‘of 


Hered here Tor the With costs to) be” 


d two yearay twelve feet ground, “frontitig te 


fiver by sixty in depth, atthe rate of month, 
»pel-: erected thereon building, which * 

inthe year 1805, he sold to the with 
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of the plaintiff, ‘continoed in possession, and paar 
the rent till the first of. ‘April, 4815, when'the 


refused to do : that there are, at 
 eaption ofthe suit, July 4st, 1915, seventy 
dollars due for rént, which he refuses to Payne | 
The petition concludes ’that the. defendant 


creed to leave the ground and rentove bis build 


dng, and the-rent! now due, andthaby 
_ will -agcrae tilMie quitsthe prémises‘and 
% topes as the jury. may absess,: 


t 


a’ 


| his aide suit ‘as depending 
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the. use of. feet of 


the twelve leased to Cuningham, now 
4 in n fe occupation of Devines, who originally | 
vented them from the defendant, long before the 
of this suit, but holds themunderHen- 
nen, who, on the 26th of Tuite, 1813, purchased 
from the defendant, 


rhich, of the defendant and ‘appellee, bes 
it did not appear that the tiiatter in dispute 


suit 

“The defendant 
| 


provide a statement of facts. “Fhe plaintiff mo- 
‘yed.to have the judgment affirmed with damagee,— 


q 4 
ii 
© Arreat from the court of the first district. The 
Will not be suf. 
The plaintiff sued for the recovery of a sum Of maea 
| 
Bil. 
A 
~ 
& 
i 
La i 
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* suit : thé 
and therefore, if he find it may a 

plaintiff and- ‘appellee entitled 
damages. There, were two defendants 
only” appealed : the judgment might. thera 
“have, been exeonted on the defendant. who did 
appeal. Besides no appeal: could ‘be 
hed: the ofiginal demand, did not exé 
liree hundred Interest 


excludes cata. 


Poned the execution of ‘ajudgment fairly 
against him, by an appeal made with no, 
view than, to obtain adelay,he ought to-be 
in. damages ;fqpindependently of the 


‘ 
Sey 
(he 
f 
‘ 
urisdiction of this court, interést 
» 


Tent, atthe inception of the sitit, was equally-due 
as the principal, and: made-part 


Plain dim of 8800, by the amount of the interest... 

defendant who: has ‘appealed 
yert the consequences of his appeal by. saying he 
fad no right to’ appeal. ‘This be 


Neither’ can he, for the same 
penalty ofthe law by the dismissal of an 
to which iticleavly appears'hg resorted forthe 
purpose of delay. He could not liffve had 


"statement of facts, 
ceptions, coniés up the record. are 


‘ment with damages. Fromentin al. vs. 


“evident: that such an’ act On His’ part will"@o-an 


pecial verdict, or bill of ex- mt: 


refore entitled to an affirmance of the judg. 


injury to the appellee, deprivitig ‘hin’ ‘ofa 


Dec. 1815. 


ofihe Matter in dispute, ‘which exceeded 


Advantage of his own wrongs” 
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‘ 
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reg 
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AAD, SENNINESVS. OTIS Berseverance, 
 Marurws, J. delivered the opinionofthecoutt. 
ther: 
jury: 
asions disthissed appeals, which 


: 


of the co 4 
Dec. 
to: authotise executions’ gn'thém, Baa 
“thie never been done, when it 
clearly that the, appeal was taken 
of délay only. “The difficulty is to ascertain thig 
trath, where a full'statement does not accompa 
the: record ‘yet, if it attempted 
“done, the provisions of the 42th ‘séction of 
act-cited, may in every instance be defeated 
athe: appellant, who: chuses to. Melay, not prayiig 
until after the time by 


which occurs in the present case, to 
owith the presumptive cofrectness, which a 
every judgment. ‘of competent tribunals, @ 
“the contrary is: shewn; is in our opinion suffid 
-to authorise the courtto give force and effics 
‘the law, by affirming the Jama 


cotinsel 1 further contends 


be obstevéd, that the record: cleadly- 


matter in’ together with the 
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 .~entention is below thecamounton whicha 
PTace OTK hi Who obtained th DCAl 
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urt erefore Dec: 
te distri¢t court be affirm- 


centum on the amount for dam=- 
y for the delay caused by 


“This action. on a ten 


of Joseph Fautie, the plafntiff’s hugband, 
dow, the usufruct of part of the, office ofa pub-_, 


declaration that no person should be appointed 


puonthly payments. He further’ undertakes: to 
Prefund toBailly Blanchard the sum of $350; 
| the residue of a sum by him paid to J. Pitot, 


toa ine curt be district. 


‘eonsidéra- 
tact, the preamble of which sets forth that 
tion, of government granted. 
lic auctioneer, which the: deceased had filled, by 


thereto, who nat take: the. widow as 


partnership, the sum o $1,200 per annum, in. 
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who had’ the daring thitty-ofe | 
months; Morin: obtained'it onthe sameterms?? = 
op Morin afterwards binds himself with Debon 
elven 
mn ill 
al; 
WE, 
Hy 


resign, without giving the. plaintiff three montlg 


‘Fiver 


: Office, his’ successor.shall .refund to him. such 4 
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notice and it is provided, that on ‘quitting, the 


pant: ‘of the advances made to B. Blancha 


¢ 
/ 


answer sets that the: contract) 
without any valid or legal. consider | q 
and through misrepresentation. and frauds: 
that the principal obligor, and his. surety, 
upon by deceitful: representations made, 
by thesplaintiff the then governor of the 
of Orleans, that, government) chad} 


- 
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nuance of his,irst commission, but placed himiny 
the situation of a successor s,sothat, any engage 
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a 
ag one nha 0. ne. pr 
3 ‘ TIL Ht O Tan ‘ 
and Void. It is further 
My 


B the exigasiye with the commission heldvat the Aine, 


pons of Pitt, Blanchard and Dubourg, cone 

a lie was appointed ananctioneer, and from mo; 
“tives of benevolence, allowed: to: the ‘widow. the 
‘hislife time. Hepromised hernotioresignex- 


“that the plaintiff had many friends; 
tronized by the governor, he conceived hewould 
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"CASES IN THE SUPREME court. 
to that‘on which: the present suit is brought, 4 
Having concluded this, he was told to: wait, ou 
the governor for his commission. “He went aid) 
gave his name to that officer, who ordered. his’ 
“secretary to fill up a commission. : On its being | 
perfected, ‘the deponent was. sworn in ‘and 
commission handed: to him.» The governor now 
"inquired whether the widow was to be his part: | 
ner, and he answered by disclosing his’ bargain | 
with her. He never had spoken to the govern 
-till-then. comniission was applied for 
by the plaintiff or her- friends'::and it-was walla 
known that the governor made‘it a sine qua 
that te candidate should be presented’by hers! 
Dubourg deposes that.he waited on the plain- 
tiffto the’ governor’s to solicit Morin’s:commis- j 
sion, he. believed. it would not-have been granted 
without: the’ condition ‘thatthe: grantee should 
take the plaintiff as’ a‘partuer, He knows:the 
gévernor had told-her to presenta candidate 
‘he would ingquite into ‘his ‘capacity... He: knows 
Blanchard’s commission was granted atthe. 
solicitation ofthe: plaintiff, but -cannot.say. ‘that 
the governor knew of any hargain between Blan) 
Phe statement of facts think 
commission bears date of February 14, 
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gave no hott? onthe second 
commission.“ He:paid Blanchard | 8358 22)" ‘on 
of 18143: ahd to the 


brought beats dale-February 
Burner | for the defendant. "The in 
| “this case.¢ cannot,recov er: forthe contract which 
- a 3 is the ground of the action is not a validone... 
A. valid. contract is one which has.a 
ny ; if ithe without, a cause, Or, has a false or.an 
lawfulone. Id. 264, art. 31. The canse is un- 
ne Jawiul, ‘when it is forbidden, When. it. is Against 
“The: plaintiffthen. is hound 
q wich has a lawful pur- 
pose, The. averred purpose of this isthe pro- 


> 


~f) 


‘ 
a » 
% 
~ 
: 
x 


j 3 
ie 
f 
i 
q 
Aj 


or the, directions of ser 

8375890 364 WMonvis ve. Chapman, Thos 
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Thompson; H. Blachatone, 322; 
ys. Fearon, id, 327,Blackford vs. Preston; 8, 
RB. 89, Nerot.vs.. Smith 
| Bromley, Douglas, 676, Waynel vs. | 

Vandile vs. Hewit, 1 East, 98, Boothe}, 

: ‘ys. Hodgéon, 6 TR. 405, Mitchel 

‘Chutekil Selw.’ 95 Ginardy: + 

wrdson, 1 Esp. NOP: R. ve aA 

| ‘sole consideration of promise. ‘in the ll 

‘present case’ is the’ exercise of the plain in- 
fluence with the governor. 
of Rew vs. “Pollmatt ‘hie 

were ‘indicted: for a’ cohspitaey 
money, “by ‘procuring'from the Lords 
thé “Treasury: the’ ‘appointment of a to pal 

‘dir office in the ‘customs, ‘and ‘the court held that We! 
~the offerice charged: inthe indictment ‘was clear- 
| ly a misdemeanor : 2 Campbell, 334. In the | 
caseof Worman vs: Cole, which was brought to | 
: recor the ba 
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serves to be, rendered, im. poring 

hola that the plaintt should shew what 

infact: the tice, {the consideration moneyof 

thing’sold ‘an: aactioneer’s commis. 

sion. Now nothing was’legally sold, for nothing 
van bei the ‘object of a contract of what’ 
The righijcto:which the plainttt 

partner, cannot} have a legal existence. - 
Authorised auctioneers alone can sell, and there. 
be mote than three in the city’ of 
805,'ci"4. They tte officers appoitited: by'the 
- {ecutive ‘ander of the 
4 ‘on! “antl 
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With view to divide'the benefit-whidhtheyex- 
pect from’ the ‘same. Civil Code'368; art. 4.0 
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is gagements. which the daw: declares women inca- 

fulfilling ? 8. & 2. 

it 

| 


With the'commission Motih i’ ot 
plaintiffs indebted ‘to the latter 
oshe “received above: the’sum df. B4200; stipulated! 
paid for the first year: 
being paid through a iistake:-: There iting 
it} it was received: without-a 
“ration. Morin‘is bound ‘by nomoral obligation} 
Neither ‘is Debon, the surety:) For 
to the plaintiff all-the exceptions me 
ing’ to the principal, which: are inherent ‘to 
the! debt. Colle ‘Civil 492, art: 24° 


for tie plaintiff... There cannoh ppexe 

En faety most of the auctioneers in: this, and eve and 

commereial city in the United Siates have. J 

vequire aid,‘and may as:well pay for itby ag 

ticipation in their emoluments, as by a fixed nev 

“Mivisierial oficers atten Peg: 


thi 
de 


gial officers procure aid in.the-same manner#; 

_ Or convenience may. render the’employment oft | 
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part of his emoluments of oifice; id there any 


thing’ Mlegal in this? Yet, what are a sheriff's. 
depuly and this justice’s clerk, but partners:im’ 
thojptolits, of the offices of their: principals? No- 

| taries'often do the: like, 
| write,.as many. often are, with sufficient neatness,: 
menracy and - - expedition; might doubtless 


fixed portion of the emoluments of, office) ai. 

ong, perited compensation, as a,partner inthe profits, . 
id, though she might, be incapable of holding.the 
fice. She might, well allege, that. the.notary. 
herself had put. inccommon,he his-rightof 
ot pexercising the ,office of a notary,;hisskill and 
and she herskill in penmanshipylabour 
Ve and industry, with ayiew, in the language ofthe 

Lode, to divide the. profits, which they. 


never does happen, it is not to il 


a But the of an auctioneer, 
him who receives: it, rather a privilege than 


mgegement to pay into the treasury a sum equal 


wand from anotary:who mighthave employed her 


om th game, “Though this. rarely, perhaps. 
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? ould sel} at auction. The act created a mono- 
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incumbent, to. penform<his ‘duties 
sxe "The partnership therefore: 


aif in the good-will of Me store of her: “former bia! 

> band, the’ customer's : expected 4 
would be induced’to‘employ the person who tame 

in:partnership, in preference toanyindifig 
ant! ‘auctioneer, Many ‘tich” inerchants 
interest‘ inher helpless éituation: "Yielding , 
and aiding’a distressed family, wag 
consideration ‘to-which ‘the governor might’ 
perly ‘person poitited out 
plaintiffwas in‘every respect properly 

doubt ean be entertained, if it 
| it had tigen entered into, inconvenient: ord 


to ‘the parties, they: were certainty 
to put an end’ ‘to ‘and 
théreto e agreement ‘which Is “the ‘gio und 
“after Morint’had obiaings his’ ‘commission 
document: bears date of the. 14th, and the q t 
of thie 13th: of February. agreem em 
substituted to the artn ership, ‘was 
he 'p parties to o ‘be: 
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in its duration with the intended partnership. Dae 
in pvtice understand it 


| | [appears to this ‘court, that. the promise 


defendant, Morin, cannot support. the ac- 
tion. From the instrument itself, it is manifest 
only consideration on which it rests, is 
take: pte illegal condition, on which it is stated that — 
fF the office was obtained. This condition is con- 
cet | “trary to'sound policy. Offices are to be granted 
‘absolutely, without any condition. It is not in. 

“the power'of the grantor to lessen the emolu- 

ments- which the law has affixed to the dis- 
he. charge of official duties. It matters. not to what 
fieiy use the share of emolument, thus catved out, is ; | 
Applied. The public will be. ill served, if the 
circle, within which an officer is to be selected,is | 
Wem varrowed by a reduction of the legal emoluments. 2 
in _§ If these are withdrawn from the incumbent, he - 
may be placed under the temptation of compensa- 
dof} | ting himself by speculation, extortion and fraud. 
days The condition, under which the office was ob- 
“th ‘tained, being illegal and void, it follows 
| the promise cannot support an action, 4 


is therefore ordered, adjudged and decreed, 
that the judgment of the district be af- 
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from the court of the first au 


‘children petition stated that the plaintiffs are ie 


heirs, till they owners of a slave, | whom they inherited frgm 7 


accept the in- 
heritance. 


their grandmother, and who was unlawfullyde. 
- tained by the defendant, The answer. denial a 
all the. facts, and. averred that the defendant 
purchased.the. slave at a auction, from” 
the proper officer. 
There' was a judgment for the 
put the defendant appealed. 


~The statement of facts shewed that the plain 
tiffs proved themselves to he the sole owners of a4 
“the slave in question, having inherited him frou i 3 
their grandmother,—that he remained. a consi f 
derable time before the death of J oseph Cres | 
‘their father, i in ‘his possession, —that the plain | 
- tiffs being out of the state at‘ the death of thei 
father, the. slave was inventoried as his pre 4 : 
perty, by order of the ‘court of probates, 4 
afterwards sold with the rest of his estate, by 
the register of wills, and purchased by the ie | 
fendant. By a copy of the record of the court | 
of probates which accompanied the statement a} 
as part of it, it that! M. 
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iw administered by’ her father." 
reau for the defendant, "The plaintiffs 2 are. 


f 


tei 4a not ‘entitled to recoyer from the defendant, who 
rom has. acquired a good title. "A sale by the re-. 
gister of wills, by order of the parish judge, is 


2a judicial sale, by. which. the :property* passes... 


Not so a sale by the sheriff under, an execution: 
net “for he has authority to take the goods of the de- 


the he is a trespasser. 


vin 


must, be: those are apparently his-—those 

- other person. ~The judge has. no criterion by 
eit 
he finds property, oyer which the deceased act 
nd as owner, he must ‘sell it, though,there. be no 
by positive “proof of his ownership—no means. of 


lew whether that property be. absolute 
special only. “When the property. is thus 


urt 
of F pat’ up. to sale, the person. to whom, it. is ad- 


mi acquires a complete title, thereto. 


ong 


7 plaintiffs, instituted a ‘sit for her 
ghareyof the estate of her grandmother, 


fendant only, and if he takes those of a. third 3 


The law.makes it the duty ¢ of the parish judge, 
on being informed of the death of a person, in ~ 
the absence. ‘of his heir, to affix his seal on his 4 
affects, ‘and sell them. “Civil Code, 
» 472, 424-128. The effects here spoken of, 


«whitch to regulate his: conduct i in this respect; if\ 
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District. The sale bya judicial, adjudication of 


¢. 1815 


q of property; found among the estate of a deceased, | 
| M:C 


M: vests the purchaser: the owner 


when known is only entitled.to the proceeds. Po. 


Traité de: Propriété, n. 252. 
a third person sold among ‘those of @ bank. 
rupt, pass likewise tothe purchaser. Ord. Bil, 
6. 46, art. 8. The adjudication of a stray de 
stroys: the right of the owner who has not. claim, \ 
ed it before it was adjudged. Pothier, ie 
But if the propetty did not’ pass by the, 
» dication to the defendant, still the plaintiffs ar] 
not receivable ‘to claim the slave from 
Teast without. tendering the price: for the defen- 
sf dant i is a creditor of the estate for the sum paid, 
ni and the plaintiffs are clearly his debtors: there-§ 
of, unless they expressly renounce the 
tance. of their father and this, it i is too late 
one of them at least to do, for, She has. 
for part of his estate. 
the death of the the law 
2 inheritance on his children, and | destroys by con. | 
fusion. any tight which they may have against, | i 
his estate, unless they reriounce the. | 
or accept it with the benefit of an inventory. / 
Pothier on Obligations, n. 605,607. The 
son called by law to the re is heir, a 
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OF THE STATE oF LOUISIANA. 
ancestor unless he Tenounces East’n:District. 
with the benefit of an inventory? and: 
this renunciatior isnot to be presumed it musth. & 
peyformal, Civil Code, 164, art. 88. If he do 
either, he is liable at once. If he accept 
the benefit of an ‘inventory, no judgment can be’ 
hadeagainst him, if be has'done no act of heit-: 
during the delays which the law grants t to”: 
to make the invetitory, or deliberate, 
 166,,0rt. 102. 
Eveni in cases, in which the father is ie 
debtor of his children, but is “bound to indem-- 
take place. They c can no longer sue their debi- 
or, having succeeded to'the obligation of ‘the fa- 
in. order to avoid circuity of actions. Here, 
rif the estate of the plaintiff’s father, if they reco- 
for's bound to indemnify the defendant.” 


Hennen for. the plaintiff, The plaintiffs hava: 
‘completely; that-they had:once the'legal 


title to the slave, the object ofthe present suits; 


they cannot, therefore, be deprived of that 
but by their own act or that of. the law. 
| is not pretended that they: have any.. 
act, which would deprive them oftheir, 
7 ty “Has the law destroyed their title? Assumed~ | 
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ly not. The law is. for the protection 
nd, gencral rule declares that id’ quad! 
nostrum ost, sine facto nostroad alium transfor bik 
Manion. non potest. ff. 50,-17,41, “The administration; 
‘which the law gives, is-ofthe property of 
ceased, not-of that whichmay be found‘in:his pou 
session. It. authorises the sale of his estates: and 
that of third persons. Every article ofthe 


J. delizered the opinion of the 

The appellant resists this claim of the appellesg 

‘on two grounds, He alleges first, as a ai 
(principle, that judicial adjudications do, i in somes | 
cases) transfer the property even of third. 
that this is one of the cases to. which the; , 
is applicable... ‘Th. support of this positio, q 
he quoted the authority. of Pothier,.. who in, hig 
Trait? dela Propricte, n. 76,251,152, asserts 
even where the goods of a third person “have § a 
been advertised: for sale, if such a third person 
does net oppose’ the sale in.due time, the 
Without; questioning: the vorreciness. of 
thier’s assertion, itis obvious that a rule.so wided a 

ly,swerving from, the of natural law, 

must have beenestablished by positive provisiony 
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By that provision delay-is fixed:vait 
1 the third person, whose property 
is aboubto be sold, must come forward and 
sale. After that, delay he forfeits his! 
punishment for his neglect to obey 
the Jaws of his country... The necessity of qu- Ro 
order ofgovernment, may be pleaded in justifies 
of such a disposition: but;‘wothing shortiof’ 
positive law among ts could justify 
this court in recognizing a sale of this nature 
capable of transferring the rightof property— 4 
Neither could the sale, in such case, bedeemed 
and binding upon the real owner, unless it 
"were shown that the necessary delay wag allowed. oe iia 
for him, to come forward- and oppose the sale, 
4 and that ke neglected to doit: ‘Wefind recog 
nised, on the contrary, that after the judicial ad- 
| judication of property sold, as the property ofa - 
while it belonged toa third person, 
m ‘such a third person may recover his property by 
The of defence’ of. the appel- 
is that should the present sale be found 
not to have transferred any right of property ~ == 


Dee. 


buyer, yet the appellees ought not tore- 
Peover, because they are the heirs of a 


x 
A 
fe 
a 


‘East’n, District. ‘among whose estate the property in 

_/sold,,and as.such bound to make. that sale gong) 
Cando the purchaser. He’ further contin = 
; confusion has taken. place here in their 
‘as being, the saine'time, and ¢ 

to guarantee the deeds of. their. 

eestors, are’ likewise. bound to make goodie @ 
acts, which.are done after their death, by those 
% 


who dispose of their estates,—nor. whether q 
case, in which the appellees appear, not as 
ditors of their father, but:as owners of certain 
slaves, who. remained in his custody till 
_ his death, can be viewed as a case’ in whic 
confusion. has. blended in the same 4 
eae characters of debtor and creditor, let us say aly i t 
that:there i is no evidence that: the } 
lees are or intended to be heirs of Joseph Cressey 
One of them was represented as having 
an act of heirship, because'she applied to the 
court of probates for her' share of the inheritance 
of her grandmother, which had been adminis. ( 
: _ tered by her father till his death. ‘Nothing, in 4 7 
(3 this ‘application gives room even to presume, that B.- 
she intended to accept the succession of her fae 
ther. -On'the contrary, the caution with which 
she: confines herself to the demand of her share i 
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4 ber intetition not’ to meddle with the succéssion | 
of lier father. . Both: the appellees, are then 
and are. at’ liberty to ®ocept or ‘to 
‘nounce the inheritance of Josepht 
it is said that wntil they 
form; they aré to be*considered® so far as’ heirs, a 
ndgmpatible with: the character of -heirs. 
Biot easy to-conceiverwhy it should’be'so! The 
‘Piinciple is; that until the: acceptance or 
nunciation; the inheritance ‘is to be consider- 
as fictitious being, representing 
respéect- the deceased. the ‘meanwhile 
‘there ‘heir, ‘and Wwe’ see nd” redson 
the pertons, ‘who’ have’ a’ Tight to: refuse to 
known their intention, and should 
‘be deprived of ‘the :rights gphich 


dependently of thieir character of heim 
ce is the ordered, adjudged and ? 
in} Affirmed with costs. 
at 
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who petition statedyithat the 


Purpose ofbringing him tothe plainsift—and 


gaint 


second day, after the defendant left N We 


& 
i 
Me: 
t 


the'ch of a 


slave, of atto, ‘slave, who, ran, away, ad 


takes 
omy of jail, (represéating that, 
charged, by. the, plaintiffdo;do the same); for. 


ypon himself, of: his/own 


gesidence with the said mulatto, 


not been | to. agree ‘theres 
informs us, that. a witness ‘deposed, thate 


Orleans, ‘with the plaintiff’s.. slave, the 


his’ th th defe nt di 
made his escapes at e defen 
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ceded on his voyage; without remaining, to 

makessearch forthe: slave 
an yoteonfined, but was suffered 
the boat stopped; and: the‘ nature of 
his disorder required him frequently to-go out. 
iy Atthe time was.received bythe defendant, 
4 


be : he: fell iwice from 
4 weakness “occasioned! by: his sickness, the dys 


Tho defondant is physician, but did 


vas | nob give, to t 
the: 4 medicine the slave: vehile. onboard, and took 


stateinent of. factgy as. part of 
Pulguheld. deporvd, aboot one year 
the. ‘defendant, rived at. the deponent’s: 
| house: in New-Orleans froma Fourche,. with 
a sealed letter feom the plaintiff to one Bonnell, 


Ronnellis: residence and there: that,.on - 


the slave in dispute to the depovent’s house, 
the view;,.as he understood, that he might 


red % 


An 


Dey 


indisposed, and-continued so 


diay more care, to:prevent of 


bwhich, at the defegiant’s request, was 


returned, 
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by ion or and ws sce 
"plaintiff 
Bonnell deposed; letter ‘fromm 
he plant rought by the deféndant, 
“to the slave in dispute, requesting him to’ 
inquiry from; his former owner that he 
the defendant that the slave was in jail, 

f 


Nofithe deponeaty eben. he informed the 


"that the:slave dysentery, that as he 
to him, he would take him up to his 
“whith the deponent assented: that on delivering 7 
‘the ‘slave, the ‘deponent. informed the defendad if 
slave bad one,’and would, if not pie 
Ag perly attended to, make ‘his- escape: to. which 
the defendant replied, that the deponent mighty 
rest satisfied, as: tite defendant had 
deliver him ‘safe to his waster: 
Cronau deposed,” he was’ in’ | 
beat” with “ie ‘defendant and the’ slave in 
was ordered to work 


‘ort board, oncé into the water. He: 


i 
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Par 4 e 
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he ran. away. The deponent was 
[present when the slave was brought to Duqu- 
hold’sgand ‘never heard any conversation: be- | 
tweelt Bonnell:and. the defendatt,, in, 

ting Besides the facts, here 

exceptions taken. to the,opinion of the court, 

} ip the charge. to. the jury, asserting that the. 

| fondant was ‘only bound ‘to exercise ordinary 


Denis ie: plaintiff 


authority: from the, plaintiff, took 


a the slave of the. latter out of jail he, must he: 
of 


we i liable in damages for all. the consequenges 

unauthorised interference with his property. 
But, admitting that the intention of the defen.” 
4 ‘Gant, and the circumstances of ‘the case auitho- 
this interference,: .as negotiorum 
gestor, he bound: to, act, not only with good 
faith, bot with the..cate and aitention Witch 
1}. the business he undertook required, and lie was 
@ anewerable for his neglect, negotia 
et ignorantis geras et culpam et Jolum prestare 


x. 
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‘As. the ‘defendant 
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CARES ane SUPREME COURT 
Bast’, District. great, in taking the. 
boat, without. him by: irons or: 
rope, after he: informed of-his dis 
Pusvor. run away, andthad. been: he 
escape unless:he well: ysecured: and 
he discovered that, what he had.thus been wan | 
against, had happened, it, was his. duty, 
have delayed his ‘departure, till every effort 
lastly, defendant. is bound to pay 
the plaintiff on his special underiakiggll 


on 


jer the master. 


4 4his action’ was taken’ by t 
defendant, atthe plaintiff's ‘request. Tt. is 
evidence that brought a ‘Teter frome 


‘the » the defendail 
gmake his escape, if not properly aitended to, 
itis not-to, be: concludéd that thereby the, dex 1 
Was as intendedd to be conveyed that there was 


af contiiiing him in itons, or 
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| atthe ‘plaintiff Phe Slav: that, 
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“Wkly thet he:rose. im the night, and.as, 
| for. his lighility, ie ‘thre’ 
caine: the, megotiorum gestomsbas done 


tiem 0. the: agent non aniplius. giam bonam 


is! 
# 
» 
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Ine 
hon 
key 
fick 
the 
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ich. 
fault or his fraud:, Partiéi, 12,.30. , Ne-. 
H 


on promise. “He 
, dertaken safely. to:deliver the: slave to his wag. | 
ter. Phe proof of ‘this contract: oF 
drawn ftomthe deposition of Bonnell—thiaide, | 
position: cannot avail tlie plaintiff more 
$500: ‘are’ claimed for. thé value of the 
therefore, conyention: or ‘agreement, 


The disorder Which afflicted’ the’ slave, when 
plaintiff's’ friend delivered him to: the 
fenilant!in Gew-Orleans, forbade his “confing! 


9 escape, as s have made himst] 
the owner the rales of 


‘ 
be “proved by Withesses at’ least. 
iim MAruews, li on of. 
_/The.only question arising from this stage 
4 


the person who voluntatily takés upon 


to manage the~ fuisiness ‘of another, 


B. 


‘des qghetlier it undertaken with, or without thé 
] of the latter, contracts a'tacit en- 


lave, 4 gagement to complete that which he ‘has thus 
vandertaken to Inwianaging the business 


father of a-family.” Civil Code, 318, art. 8. 

™ According to this rule, the. negotiorum gestor.. 
: a only bound to observe that ordinary. diligence 
‘and care, which’ might be omy fom 


offence : of-running away, and when: they, are, 
taken, until the:infliction of this ment, or- 
dinary, care and prudence: 
should. be well .guardeddr confiied: but, 


‘Species of.care.and diligenée, in violation‘of the 


‘agent. to do that which; if dotie the, principal, 
P would fix on his character the stain of brutality. 
“The taki ing. the slave, diseased as che Was, from 
confined and unwholesome’s ‘air of a 
“was certainly an act ‘well ‘intended on, the-part 


Itis-a practice “universal own- 
ers of slaves’ to chastise them comporally. for the,» 


is obliged to usq all the'eare of a prudent 


Prevot for the benefit of the tiaster “aud on 
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it cannot be ,requitéd of jamy-one to exercise!a 


4 jplainest dictates of humanity, or to require @f an 
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CASES THE count 


! ci of sickness. would ‘not allow him to be. confined, 


“His subsequent escape is the: misfortune gf 

owner, for which the agent, under’ all. the: cine 

cumstances of. the case, ought be. 
sponsible, 4 


District wayeup { to, the parish of Ascension; his 


‘property, 
sold by a parish 


judge ng The petitign stated. that thie ‘force 

she 
he ly: took:from the ‘house of the: plaintiff, aneg 

pellstion woman: isk her: four’ childrenthat, in} 


“the violence ‘and treatment | 
of the, deferdanis, thé woman! ‘died,° the 


“of his title to’ the slaves mentioned, bill of sale, 

signed Bela Hubbard, sheriff the: 
which the court refused, to receive, | 


being of it ought to have been signed 


riff, instead. of 
that of ju ge ‘consequence 
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fate 
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ire 


inl 
ent 
the 


jon of the court. 


There was judgment for. the defendants and re 
the plaintiff appealed. i "Mount. at” 


case was heard. in-the supreme on’ 


the bill of exonptiops. 


for the plaintitt ‘Bela Hubbard w 


sage of the parish of. ‘Asstimption at the’ time. 
"he executed’ the bill of salé for the slaves, in. 


dispute, and ea ‘Officio sheriff ofthe parish,: and 
it became his duty to. execute. the instrument in, 


his latter capacity. Ttappears on the face of: 


: it, that the sale was made by v virtue of an execu: eee 


tion’ from the parish court of Assumption, 
which he presided as judge, and #he - 


tof which he was bound to execute as sheriff. . 


As the law. stood at the time, the same officer 
to command and execute ‘he was to. 
make and receive returns. Sometimes, when 
van execution was in his hands, ready to be exe- 

cuted, application was made to, in, his,j ju- 
 dicial capacity, shewing some real. or pretended. 
hardship or injustice in the Case; and 
a provisional injunction against the exéeution. of’ 
the. writ Itithen ‘became the daty, of 
‘to forbid the sheriff to execute. the writ; 
P the judge and the sheriff were the same peiedn, 
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ame: in’ an official still as the’ 
warn of the. respective offices were dist thei ‘60 
‘Basos junction, like all ‘other writs. issued from: thes 

* judge to the sheriff. In. the same manner, in 
We, the present: case, when as a judge Bela Aube 
bard had rendered judgment, process of exeem | 

_ tion was to issue to, and be exeéuted by him. 

self, and” this i isshi of the execution was pen 
‘formed by himself, was. the judge, clerk i }! 
and: sheriff of The direction of thig 
like that of all others, to. the sheriff 

the parish of Asgumption. Tt was regular that 

the execution and return of it should be 


under the oficial appellation of sheriff, because a 
“it was under. that appellation it was received. @ 
clear that the, conduct of the. parish judge 
in this: instance was correct, and Ahat -the dis-7 | 
trict court, erred in refitsing to receive the bill | 
of sale, as evidence of the title. 
Morel for the "The dict of 1807, | 
s. 1st, provides, that in lieu of judges of the county 
coiitts, of clerks,, sheriffs, coroners and treasu- 
‘Ofithe’ said counties, there shall “be | 
dlished wjudge, in each parish of the 
‘civil, criminal police” jurisdiction, 
‘46th section ‘provides, that the- parish”) 
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or STATE OF LOUISIANA. 


inet sonal; within the limits of their respective 
tishes,except sales to be made, under execu- Birow 
tions issued from the superior court. of the & a 
be a rilorys and shall receive all wills, and make all 

matrimonial contracts, conveyances, andgene- 


Re 


The ‘Dill of sale offered is made for, proper: 

sold at public sale, under an executions. 
the parish court,’ and’ is’ embraced. by te 
provisions of thé above. recited act: “it 
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At that time ‘the had. made.’ 


provisiun for the appointment of sheriffs the. 
different parishes, and there could not, he such. 
i) Officer the sheriff.of the. parish’ of 

3 “sumption, although by, the 10th section. of the. Ux 

pact, referred tay the parish jndge _performed 


duties of sheriff, it was in virtue of the office 
ofjrdge. They were required to sell property 
seized cunder exécutions, issuing from. their 
peourts, but they were bound ‘to ‘pass all Gales 
| pr’ real and. personal property as judges and 

as sheriffs- -they could appoint: 
acted: ‘as their deputies, and’ who could 
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theit courts, but the judges were 


xf Montane & ai: biit were required to sign all acts made in thal 
capacity as judges. ‘They performed the | 


seal.” But an act signed by a sheriff, althoug 


@ould not be ‘considered as.an authentic act, 


and ‘this “court. should’ be of | 


CASES IN THE SUPREME court 


give bills of sale ‘and. give thein authenticity 
They performed the duties of notaries publig 


of clerks of their own courts, the duties of ange” 
tioneers,’ of coroners, of treasurers, &c,. bat 
‘signed’ all acts; made in these 
cities, ‘as judges. fe 


A conyeyatice, made at that ‘time bya park 
judge, real property, ‘sold under an exéoie 


tion from the parish courts, with the formalitiony 
required, became an authentic act, and in ordet, 
_ to give authenticity to acts, it was required, that, 
each parish jedge should provide himself with 


‘recorded. ‘by.the parish judge, without havi 
been passed by or acknowledged before 


If, however, all this reasoming should be'e 


the bill of sale under’ consideration i is | 
» perly signed, it ought to have been recorded 
of the court and not by: the; 

effect be declaring illegal and void a consié 
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ity scts'and proceedings, made virtue of their 

lic, ‘offices; either as. sheriff dlerk, auctioneer, no- 
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\ poperly executed, ‘there cannot be much dif. 
‘ilty-as to the recording, of it “Ht is clear that 
wis recorded’: it is extended av longth 
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ed Habbard, in the of 

| tions to the opinion ofthe district court; in refu- 


sang, ‘to’ admit as evidence the.copy ofa bill of, 
| 


Pexecution from the parish courty made by: 
parish judge, . The Geedis, signe 


4 whom, the suit is brought. - 
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Wee. 1815." 


have: been taken from the record by q 
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By the actof 1807% ch. 4, sect. tet; whidh wid 


& ai in force when the sale took place, it ig provided: | 


record by Bela Hubbard, parish judge: 


thus, at. times in a judicial, at other 


that in liew of judges, of the county court, she. | 
| coroners; treasurers, there al 
dndge in each: parish. 
This. officer was to act | 
judge ora clerk, he issued an execu. | 
«tion, he directed it, using the old form to the shen 
the parish. He then executed and 


in aministerial ‘capacity, and-it was natural 


tion. 2% 
deed of is déniea’ to have! 


made by the parish judge. The ‘copy: producess 
certifie tified to have been literally extiacted from’) 


_ bill appears thereby'' to. be under, the: 
seal of office, le ‘sceau de mon. etude. 

This courtiis of opinion that the’ 
refusing, to the document ine eve 

the of the district Court? 


avoided and ‘reversed, and’ that ‘the: cause | 


be reminded tried with aire 
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the Cour of the second district. 
plaintiff’ in his. petition, stated’ that the 
of Reyaand and Peylavin the impel 
mi ‘debted-to him ‘in the sum.of $2056, Reynau 
and Peytavin, juniors, made their. promissory 
med. for the said sum, as attornies in fact to the’? 
said firm, payable to the plaintiff, one year after 
date; that the defendantysurviving partner of 
administration of its affairs and is liable to. ‘pay 


that sum, which he refases | a 


and avers, that if it was executed, asstated'in - 
i a the petition, which is by no means admitted, the : 
“defendant is not indebted to ‘the plaintiff for this, 
the note ‘was paid, and he farther’ plends 
(that it was through error and mistake, 
: was made for the sum therein apecitied 


eed, Bore. wag? a judgment: for $1056, i in’ favor 4 
vot the: and the defendant appealed: Wace at 


~The statement of facts, which is made te 
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OF THE, STATE OF. LOUISIANA, 
court to admit the said deed: in tan 
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‘Parravin. 


District counsel of the that | 


‘Prcnavd, 


introduced in evidence the:note described in the | 
petition : with. a power’ of attorney given by | 
the defendant.to Reynaud and Peytavin, 
and one Lozon, to act jointly and severally j in, 
the sole case of the abseuce or death of out or 4 

defendant. as a “set off, | 
orders, for 8500 each, drawn ‘by the plainty on | 1 
and “"Peylavin j juniors, with a letter 
from the plaintit to them, advising them of, bin 
having draven these orders. 

“'Tricuu, a ‘witness in:roduced by’ the 
dant, deposed that lhe had paid, one of these 
ders, ‘after ithad been protested, out of his own 
monies but that the. defendant had 

“him: 


Morel for the" defendant. ‘The 
Ske inferior court i is erroneous and’ ought to be | 
_ Teversed. . The firm of Reynaud and Pesta 
“had ceased to exist, at the time of. the: execution | 
of the power of attorney, under which the ote, 
which: the “present. suit, ‘igy brought: was 
drawn. The defeiidant, therefore, could not 
constitute the persons, who appear to have sign-” 

ed the note, attofnies of the firm, If | 
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baveijoined in the power, “which howe 
We-look into this: power, we: thatthe 
executed it, appointed three indi- 
viduals, Reynaud, Peytavin and Lozon, to: act 
for. (he: granted. the;power of 
‘fing jointly to any two of them, imease.of 
death orabsence of the 
one of the three the, power of acting, alone, 
of the.death or-absence of the two others. 
Now, attornies bind their constituents, when 
they. exercise their powers, in. the mode which 
they prescribed. The, plaintiff. must, therefore 
shew. that the note _upon, which the present suit: 
ig. brought, was made: by. the persons. who: sub- 
scribed it,, necording to. the, authority, which: the 
defendant had vested them with. Reynaud aud 
Peytavin subscribed it jointly : they could-only 
do Viz. Without. the. epacurrence, of 
in the cage, of his death. or absenge,. Tt ig 
therefore. 1 material for, the, plaintiff to, shew. his 
death or: absence... look in vain, for. 
proof of, this on, the ‘record : de non Apparenti- 
it existentibus, eadem est lew. ‘The 
court twill conclude t that. neither: of the. two. cases 
existed, and that therefore. the of | 
the note were without 
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District. for ‘the plaintiff. ‘The 

raised does notvarise. from the pleadings.” The | 

‘authority of the subscribers to the note was nol 

contested bélow. The defendant relied ‘only 
his plea of. error as to’ the 
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gratited the power of attorne y, then the afftins 
of thefirm Were”absolutely under Tis conttdl, 
and hé could well appoint ‘whom he pleased 
them. ‘Tfhetived, still the power a 
Peytavin was valid: Rach partner may do sepa, 
rately all the acts relating to the’ administration | 
of ‘thepartnership’ s affairs. Civ. 394, aft, 
85, “One partier may ‘authorise a clerk 
draw, “endorse or accept bills. 4 Dallas, 
Whe’ note An. suit, was, in discharge of 
plaintiff's’ claim : if: the. ‘defendant had paid it, 
admitting the irregular execution of it, ps 
ment would be-a ratification of an-irregular 
and? could not have been: reclaimed. Now 
partial payment will have the same effect. 
cliimed: andreceived the benefit of the mo 
“nies ‘paid by his’ agent, in discharge of the note, 
He has ‘thereby, ‘admitted his approbation of the 
conduct of and Peytavin, and 
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y two. ‘Attornies in fact, acting: under an authority i 
granted by one of the partners, to three. persons 
jointly, empowering to act severally;only — 
incase ofthe death. or 
them. Judgment having: been. given, for, the 


io the correctness of the judgment of the district 
court. “4st. In partnerships, one partner 
without the consent of: the: other grantia. power 
or procuration, in matters relating to the.general 
concerns and. interest,of.the firm. Admit-— 
ting. the. power in the present.case to have beet 
one. of the ‘partners, yet 
joint. power,to these individuals, neither ‘two 
one of the attornies could act, so.as to bind’the 
principals, unless i in the cases provided for in 

the letter of attorney, viz. inthe events of the 
death.or absence of one or two of the attornies. 
Admitting it to be “that one: partiier 
‘annot give power to'an agent, $0" as’ to-vest 


“The? plaintiff and’ appellee the 


 fendant and appellant, as Subviving partner 
the firm of Reynaud and Peytavin, and. ground- Parravis. 


ded, his. action.on a. promissory. note, given by 


‘of two orone of 


His, counsel makes. two: principal. 
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by:no,means lagi) yet this objection | can nevi | 


was’ vest severally in one, ob 


‘ 
4 


CASES aN SUPREME, 


1819. 


A~ be made against the acts of the;atiomey, by thy 


‘As’ tote sécond objection, it is clea 
‘fron itie manner ‘in which the letter is wor 
that’ thé" authority’ given to the three persons 


jomtlyin’ two, in case’ ‘of the: death.” or | 
Wo or one of thet. only having ack 
ed; in ‘the preseht- instance, without there being 


any proof of the absence or’death of ‘the third, 


onlybe binding on the principals, 


Tp. power: of nttortiey ‘shews thatthe: persom 

it'was willitigy'to confide ‘his bust) 4 
ness?to, the’ care and: vf either 
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whereupon they. required, “him to deliver: them } 


ex’s the mortgage and. security required ‘by law but | 
Monoan. he only tendered them a paper. purporting tobe | 


a bond, which: by no means answers the Tettérs 

or intent of the law, which they did not accept. & q ‘ 
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the sheriff to. pay the money, and’ prays process 
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